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RECENT CASE NOTES
LANDLORD AND TENANT-LIABILrY OF ASSIGNEE FOR RENT-In 1922 the

appellee leased a storeroom to one Miltenberger for the term of five years.
The lease was assigned in October, 1922, to the appellant for the remaining
term with consent of the appellee. The assignee took possession and
occupied the premises until November, 1926, when he removed his stock of
goods. The keys to the building were tendered, but they were refused. The
first action was in February, 1927, for rent accruing to that time and not
paid and the second action was started in April for the rent in March and
April. On trial these two were combined. From the judgment for the
appellee the appellant appeals. Levin v. Munk, Appellate Court of Indiana,
Dec. 10, 1929; 169 N. E. 82.
The chief contention of the appellee was that he was bound only by
privity of estate and when there was a removal, the privity was cut off
and the liability ceased. In nearly all the Indiana cases the rule of
Spenser's case has been followed and the uniform holding is that a covenant
for rent runs with the land. Carley v. Lewis, 24 Ind. 23. That case
held the land was the principal debtor and the covenant for the rent is the
incident. This makes the assignee primarily liable on his privity of estate
and the lessee secondarily liable on his privity of contract.
The definition of "privity" usually given is the mutual successive relationship to the same property right. Words and Phrases, Vol. 6, pg. 148.
This definition and the cases hold that there is no necessity for actual
possession if there is the right to possession. The assignee need not entsr
the premises in the United States. The whole estate of the assignor-lessee
is put in the stranger to the original lease. Paddell v. Jones, 145 N. Y. S.
868, 874. In another place "privity" is referred to as those rights which
result from the tenancy. Tiffany, Landlord and Tenant, pg. 968. Since
the covenant runs with the land the assignee is bound during his term.
The term or estate is only terminable by certain means such as surrender, termination by time, express condition, etc. Tiffany, Real Property,
pg. 133. The liability for rent because it arises from the ownership of
the term may only be terminated by assignment or the other means for
terminating an estate. Bell v. American Protective League, 40 N. E. 857
(Mass.); Washington Nat. Gas Co. v. Johnson, 16 Atl. 799 (Pa.). This
assignment may be to anyone whether he be solvent, infant, or one leaving
the country. Tyler v. Grieser, 74 Mo. App. 543. There seems, however,
to be one exception to the rule and that is there can be no colorable assignment whereby the original assignee remains in possession and purports to
assign to a third person, for this would lead to the place where no rent
could be collected on any property. Sprienger v. Loan Co., 66 N. E. 850
(Ill.); 2 Underhill, Landlord and Tenant, pg. 1091. The assignee can not
escape by merely abandoning no matter how brief. As for rent accruing
before the term there must be an express promise in order to bind him.
Maline v. Portland Brewing Co., 144 Pac. 572 (Ore.).
It seems the Indiana court is right both on principle and authority in
not allowing the assignee to escape liability by mere abandonment. Haims
v. Entelman, 94 S. E. 277 (Ga.); McLean v. Cadwell, 64 S. W. 16 (Tenn.).
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